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Editor’s Note: The following case law summaries were reported
from July 1, 2005, through September 30, 2005.

Section 1.  Recent Decisions
of the Florida Supreme Court

SOVERIGN IMMUNITY – WHERE A MUNICIPALITY CON-
TRACTUALLY AGREES TO INDEMNIFY A PRIVATE PARTY,
MUNICIPAL LIABILITY UNDER THE AGREEMENT IS NOT
LIMITED BY RESTRICTIONS ON WAIVER OF SOVEREIGN
IMMUNITY IN SECTION 768.28, FLORIDA STATUTES.
The Kissimmee Utility Authority (KUA) entered a rail-
road crossing agreement with CSX. That agreement
contained an indemnity provision requiring KUA to
indemnify CSX and requiring KUA to indemnify any
company whose property was operated by CSX at the
railroad crossing. In the course of its planned construc-
tion of a power plant, CSX made arrangements to pur-
chase certain components for the power plant and have
them transported to the proposed plan site. In the course
of transporting the equipment, an accident occurred at a
railroad crossing involving the rig carrying a power
plant component and an oncoming Amtrak passenger
train. Injured Amtrak workers and passengers, as well
as the various commercial parties who contracted with
KUA, filed numerous suits against KUA. CSX and
Amtrak sought indemnification by KUA under the rail-
road crossing agreement. On the issue of liability under
the CSX crossing agreement, KUA asserted it was im-
mune from liability in excess of the statutory caps set
forth in section 768.28, Florida Statutes. However, the
Florida Supreme Court held the limits of liability con-
tained in section 768.28, Florida Statutes, applied to tort
liability but the indemnity agreement was in essence a
contractual arrangement. Accordingly, municipalities
and governmental entities such as KUA were free to
contractually exceed the risk-limiting protections of the
sovereign immunity statute such that claims for indem-
nification under such contracts may be unlimited by the
provisions of section 768.28. American Home Assurance Co.
v. National Railroad Passenger Corp., 30 Fla. L. Weekly
S516 (Fla. July 7, 2005).

Section 2.  Recent Decisions of
the Florida District Courts of Appeal

EMINENT DOMAIN – ATTORNEYS' FEES – ATTORNEY'S
ACTION CAUSING FLORIDA DEPARTMENT OF TRANS-
PORTATION TO ALTER ROADWAYS ULTIMATELY CON-
STRUCTED ON PARCEL SUBJECT TO EMINENT DOMAIN
PROCEEDING DID NOT AMOUNT TO A NONMONETARY
BENEFIT SUPPORTING AWARD OF ATTORNEY’S FEES.
Florida Department of Transportation (DOT) initiated
eminent domain proceedings against a commercial real
estate owner for a portion of land needed to expand an
interstate roadway. In the course of that litigation, DOT
realized it would need to elevate the planned interstate
overpass structure in order to accommodate truck traf-
fic, mindful of the owner’s future, though not immi-
nent, plan to build a commercial warehouse at the sight.
The owner’s attorney employed traffic engineers to study
the road elevation problem and attempted to negotiate
this issue into the agreement sought with DOT. Nego-
tiations between the parties deteriorated and DOT even-
tually dropped the eminent domain suit. Years later,
DOT approached the property owners and entered a
non-litigated settlement for the acquisition of the prop-
erty, excluding the property owner’s former counsel
from the deal. DOT planned to implement the roadway
elevation idea raised earlier by the property owner’s
attorney. When the former attorney learned its engi-
neering ideas were being implemented by DOT, it filed a
motion to tax costs, alleging this change in overpass
elevation design amounted to a nonmonetary benefit to
the property owner that warranted an award of addi-
tional attorney’s fees. The trial court awarded the fees.
On appeal, the Second DCA reversed. The district court
identified ways attorneys' fees could be awarded based
on nonmonetary benefit including without limitation:
(1) when the nonmonetary benefit is provided by the
condemning authority as part of the settlement in the
eminent domain proceeding; and (2) if the alleged benefit
has the effect of benefiting both the landowner and the
condemning authority by reducing the compensation
otherwise payable by the condemning authority. In this
case, the court held the change in elevation of the over-
pass that would be implemented by DOT fit neither
category, but instead amounted to a gratuitous design
change by DOT to accommodate future development
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planned by the landowner, but one that DOT was not
obligated to perform. Importantly, the settlement reached
between the landowner and DOT did not contain any
reference to the alleged benefit raised by the property
owner’s former attorney. Furthermore, the design change
did not arise as a consequence of adverse impacts that
would have occurred on the  subject parcel as a result of
the taking. Department of Transp. v. RFT Partnership, 30
Fla. L. Weekly D1614 (Fla. 2nd DCA June 29, 2005).

STORMWATER MANAGEMENT UTILITY FEE – TRIAL
COURT ERRED IN FINDING COUNTY SCHOOL BOARD WAS
EXEMPT FROM PAYMENT OF STORMWATER MANAGEMENT
UTILITY FEE IMPOSED BY CITY.
The City of Clearwater appealed a trial court judgment
ruling the School Board of Pinellas County was exempt
under sections 235.26 and 235.34, Florida Statutes, from
payment of the stormwater management utility fee im-
posed by the city. On appeal, the Second DCA reversed
based on the trial court’s finding the fee was a user fee,
not a special assessment. As sections 235.26 and 235.34
were aimed at special assessments, the district court
concluded those sections do not exempt the county from
payment of user fees for traditional utility services such
as water, sewer and garbage collection services. City of
Clearwater v. School Board of Pinellas County, 30 Fla. L.
Weekly D1726 (Fla. 2nd DCA July 20, 2005).

PUBLIC RECORDS – UNUSED BALLOTS FROM 2000 PRESI-
DENTIAL ELECTION ARE NOT SUBJECT TO DISCLOSURE
UNDER PUBLIC RECORDS LAW.
Individuals initiated a lawsuit against the Secretary of
State seeking to recover unused election ballots. The
trial court ruled the unused ballots, collected in connec-
tion with the 2000 presidential election, were not public
records but instead property the state was authorized to
dispose of any way the Legislature directs. On appeal,
the First DCA affirmed, explaining the unused ballots
do not “perpetuate, communicate, or formalize knowl-
edge.” Furthermore, to the extent section 101.545, Florida
Statutes, makes provision for the handling and destruc-
tion of unused election ballots, the court concluded
unused ballots amounted to mere surplus state prop-
erty. Beverly Rogers and Martin Cohen v. Glenda Hood, et al.
30 Fla. L. Weekly D1760 (Fla. 1st DCA July 21, 2005).

EMINENT DOMAIN – INVERSE CONDEMNATION – TRIAL
COURT ERRED IN AWARDING DAMAGES TO OWNER OF
CONSTRUCTION DEMOLITION AND DEBRIS LANDFILL ON
THEORY OF INVERSE CONDEMNATION AS TO STATE DE-
PARTMENT OF ENVIRONMENTAL PROTECTION BUT NOT
AS TO COUNTY.
The Florida Department of Environmental Protection
(DEP) and the county appealed a final judgment entered
for the owner of a construction demolition and debris
landfill (owner) awarding the owner damages under a
theory of inverse condemnation. The owner alleged the
county’s refusal to grant a conditional use permit and
DEP’s refusal to renew a permit allowing the use

amounted to inverse condemnation under the Bert J.
Harris, Jr. Private Property Rights Protection Act. The
trial court allowed testimony regarding permit denial
and found the denials were improper. Ultimately, a
damages determination was made on the inverse con-
demnation claim and the Harris Act claims, and awards
of $1.45 and $1.140 million were awarded respectively on
the claims. On appeal, the district court concluded the
owner could no longer challenge the permit because it
failed to seek appropriate administrative review of the
permit denials by the county and DEP. However, the
county denied the owner the opportunity to bring clean
fill onto the property to grade, fill and slope the site for
proper closure. This amounted to a taking to the extent
there was evidence the property had no use until the
landfill was properly closed. The county’s reason for
preventing the owner access to the landfill was it re-
quired a DEP-approved plan for closure. DEP, on the
other hand, did not routinely provide closure plan ap-
provals. The district court held this conundrum effec-
tively prevented the owner from properly closing the
landfill as needed to make further use of the property
and justified the inverse condemnation judgment en-
tered against the county. Osceola County v. Best Diversified
Inc. and Peter Huff et al., 30 Fla. L. Weekly D1831 (5th DCA
July 29, 2005).

EMINENT DOMAIN – INVERSE CONDEMNATION – TRIAL
COURT ERRED IN CONSTRUING LEASE LANGUAGE TO
MEAN LESSOR RENOUNCED ITS INTEREST IN LEASEHOLD
AND DENYING LESSEE COMPENSATION IN EMINENT DO-
MAIN PROCEEDING.
Owners of property sought compensation in response
to property taken by the city under eminent domain
power. The city argued the owners renounced their
interest in the property at issue by agreeing to certain
lease language that referred to the possibility of road-
way improvements that might result in the reduction of
frontage along a particular highway where the owners’
lessee would operate its business. The trial court also
found the county was not liable along with the city
under a joint-venture theory since the city alone pur-
chased the property. The district court reversed the
ruling denying the land owners compensation and con-
cluded the lease language merely amounted to a notice
to the lessee of the potential for future construction at
the site on which the lessee planned to conduct its
business. The district court affirmed the ruling on the
joint venture, concluding the act resulting in the taking
of a portion of the landowners’ property was the pur-
chase of the land by the city. The county agreement to
let the contract for construction of improvements was
not sufficient to satisfy all elements needed to establish a
joint venture under Florida law. USA Independence Mobile
Home Sales, Inc. v. City of Lake City and Columbia County, 30
Fla. L. Weekly D1955 (Fla. 1st DCA August 19, 2005).

PUBLIC RECORDS – EXEMPTIONS – TRIAL COURT PROP-
ERLY DISMISSED SUIT FILED TO OBTAIN CITY’S RECORDS
OF NAMES AND ADDRESSES OF APPLICANTS FOR SECU-
RITY SYSTEMS PERMITS OR PERSONS WHO VIOLATED
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ALARM ORDINANCES BASED ON EXEMPTIONS OF SEC-
TION 281.301, FLORIDA STATUTES.
Plaintiff CIS made a public records request of the City of
Clearwater’s records reflecting the aggregate number of
residential and business alarm permits issued for 2003
and the number of warnings and citations that had
been issued for violation of the city’s alarm ordinance
for false alarms. The city complied. Then, CIS requested
the identity of the permit holders who had been levied a
penalty, and the amount of fines and service charges.
The city disclosed all but the identities of the permit
holders involved. CIS’ mandamus petition followed. The
trial court dismissed the petition. The district court
affirmed the trial court and, like the city, agreed with the
reasoning of Attorney General Opinion 04-28, which
concluded sections 281.301 and 119.071, Florida Stat-
utes, preclude disclosure of the information sought.
Critical Intervention Services, Inc. v. City of Clearwater, 18 Fla.
L. Weekly D2045 (Fla. 2nd DCA August 31, 2005).

CERTIORARI – TELECOMMUNICATIONS FACILITY PERMIT
– TRIAL COURT DEPARTED FROM ESSENTIAL REQUIRE-
MENTS OF LAW IN QUASHING CITY COUNCIL APPROVAL
OF APPLICATION FOR PLACEMENT OF TELECOMMUNICA-
TIONS FACILITY.
Wulfert Point Community Association (Association) of
the City of Sanibel petitioned the circuit court for writ of
certiorari and obtained an order quashing a City Coun-
cil decision to approve Verizon Wireless’ application to
erect a telecommunications facility. The subject property
already housed a wastewater treatment facility. The As-
sociation argued a previously entered settlement agree-
ment with the developer, and its implementing Planned
Unit Development (PUD) ordinance, governed the de-
velopment of the particular parcel. Additionally, the
Association argued that the use of the property for a
telecommunications tower was contrary to the plat’s
existing use designation for the parcel as a wastewater
treatment plant. The circuit court ruling was based
upon the PUD ordinance which stated it was designed
to implement the terms of the settlement entered by the
city and Wulfert Point developer which required the
property be used as a wastewater treatment facility.
However, in subsequent years, the city enacted a tele-
communications ordinance that permitted the addition
of telecommunication facilities or devices as a principal
use on a lot or parcel already developed with some other
principal use, and that declared such additional use
would supercede and not be considered a violation of
any provision of the land development code which lim-
its development of a parcel to a single principal use. On
appeal, the district court concluded the latter enacted
ordinance was the proper law applicable to the situa-
tion. The City Council, sitting in its quasi-judicial ca-
pacity in reviewing Verizon’s telecommunication appli-
cation, did not have actual judicial power to rule on the
validity of the subsequent telecommunications ordinance.
It was bound to apply the land development code as it
existed. Accordingly, the district court concluded the
City Council was obligated to follow the telecommuni-
cations ordinance, which plainly superceded the PUD

ordinance and permitted the placement of the telecom-
munications facility at the wastewater treatment loca-
tion. Because the trial court relied on the PUD ordi-
nance rather than the latter telecommunications ordi-
nance, it applied the wrong law and its order was
quashed.  Verizon Wireless Personal Communictions, L.P. v.
The Sanctuary at Wulfert Point Community Association, 18
Fla. L. Weekly D2046 (Fla. 2nd DCA August 31, 2005).

REAL PROPERTY – RESTRICTIVE COVENANTS – TELE-
COMMUNICATIONS – TRIAL COURT DID NOT ERR IN
ORDERING DEMOLITION AND REMOVAL OF TELECOMMU-
NICATIONS TOWER FROM PROPERTY CONVEYED TO CITY
WITH THE EXPRESS PURPOSE IT BE USED SOLELY FOR
PASSIVE PARK PURPOSES.
WCI, Inc., sought injunction against AT&T Wireless
and the City of Coral Springs to prohibit violation of a
deed restriction relative to certain lands. The warranty
deed by which the city acquired the land expressly
provided the property be used for passive park pur-
poses.  Several years later, the city entered a lease agree-
ment with AT&T to install a telecommunications tower
in the park. The trial court granted the injunctive relief,
primarily on the grounds the erection of the telecommu-
nications tower was a direct violation of the deed restric-
tion permitting only passive park uses, and ordered
removal of the tower over time. On appeal, AT&T ar-
gued the tower supported a park use to the extent
someone could make cell phone calls from the park. The
court rejected that argument and all of AT&T’s argu-
ments excusing minimally obtrusive covenant viola-
tions or otherwise asserting the public interest would be
served by the tower. According to the district court,
even a de minimus use of park land for the telecommuni-
cations facility represented a violation of the deed re-
striction devoting the entire area to park usage, thus the
erection of a telecommunications tower would be con-
sidered more than incidental to park use. The court
explained the city agreed to devote a portion of the deed-
restricted park land to a private commercial enterprise
and as a result restricted access of park lands from the
public’s use. The court also rejected AT&T’s argument
that the injunction improperly required the trial court’s
ongoing supervision of the matter, explaining the power
reserved by the trial court was that of balancing the
competing interests and ensuring fairness to all involved
by requiring removal of the tower over two years.  AT&T
Wireless Services of Florida, Inc. v. City of Coral Springs, 30
Fla. L. Weekly D2130 (4th DCA September 7, 2005).

FIRST AMENDMENT – ORDINANCES – ORDINANCE BAN-
NING ALL STREET PERFORMANCES OR ART VENDING
FROM A FIXED LOCALE IN CITY, EXCEPT FOR 11 AREAS
WHERE PERMITS WERE REQUIRED, VIOLATED FIRST
AMENDMENT TO THE EXTENT IT WAS NOT NARROWLY
TAILORED.
The City of Miami Beach enacted an ordinance that
banned all street performances and art vending from a
fixed location throughout the city, except for in 11
locations were a permit was required. Following a street
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musician’s arrest for violation of the ordinance, a trial
court entered an order finding the ordinance unconsti-
tutional under the First and Fourteenth Amendments
to the U.S. Constitution. On review, the district court
disagreed with the musician’s arguments the ordinance
was content based. The court accepted the city’s asserted
content-neutral justifications of preserving the reason-
able expectation of residents to the enjoyment of peace
and quiet in their homes, the ability to conduct their
businesses and serve their patrons uninterrupted, and
the public’s use of the city’s rights of way. However, the
district court affirmed the trial court order based on the
lack of narrow tailoring to achieve the stated interests.
The ordinance applied to all public areas, versus those
areas with known problems, but the city did not present
evidence that all areas necessarily required a ban on
street performances and art vending to regulate traffic or
that such activities were the cause of traffic congestion.
Most importantly, the court explained, the city did not
show which public areas are available to accommodate
street performances and art vending, except the 11 desig-
nated locations where permits were required. These lo-
cations, according to the court, could hardly serve as
the only locations where street performances and art
vending could be carried on safely throughout the en-
tire city.  State of Florida v. Ron Andres O’Daniels, 30 Fla. L.
Weekly D2283 (Fla. 3rd DCA September 28, 2005).

Section 3.  Recent Decisions of
the United States Supreme Court

EMINENT DOMAIN – CITY’S TAKING OF PRIVATE PROP-
ERTY IN ORDER TO IMPLEMENT ECONOMIC DEVELOP-
MENT PLAN FELL WITHIN “PUBLIC USE” RESTRICTION IN
FIFTH AMENDMENT’S TAKINGS CLAUSE.
The City of New London, Conn., acquired property of
the petitioners through condemnation proceedings as
part of an economic development plan designed to revi-
talize its ailing economy. The petitioners initiated a state
court action arguing the taking would violate the “pub-
lic use” restriction in the Fifth Amendment’s Takings
Clause. The trial court granted a permanent restraining
order prohibiting the taking of some of the property,
but denied relief as to the remainder. The Connecticut
Supreme Court upheld all of the proposed takings. On
review, the Supreme Court affirmed, holding that the
takings at issue would be executed pursuant to a care-
fully considered development plan that was not adopted
to benefit a particular class of identifiable individuals.
The fact the city did not plan on opening all the land to
the public was not determinative to the public purpose
question, as the court’s history reflected a broader and
more natural interpretation of public use as “public
purpose.” The court further held the city’s determina-
tion the area at issue was sufficiently distressed to justify
economic development was entitled to deference. The
city’s consideration of the issue of economic distress
rested upon the invocation of a state statute authorizing
the use of eminent domain to promote economic devel-
opment.  Susette Kelo et al. v. City of New London, Connecti-
cut,  S437 (June 23, 2005).

ESTABLISHMENT CLAUSE – THE DISPLAY OF MONUMENT
INSCRIBED WITH THE TEN COMMANDMENTS ON TEXAS
STATE CAPITOL GROUNDS HELD NOT TO VIOLATE THE
ESTABLISHMENT CLAUSE TO THE EXTENT IT HAD BOTH
RELIGIOUS AND HISTORICAL MEANING AND PASSIVELY
DISPLAYED ITS RELIGIOUS MESSAGE.
Among the 21 historical markers and 17 monuments
surrounding the Texas State Capitol is a six-foot mono-
lith inscribed with the Ten Commandments. A resident
of the Texas capital of Austin brought an action under
42 USC §1983 seeking a declaration that the monument’s
placement violated the First Amendment’s Establish-
ment Clause and an injunction requiring its removal.
The lower federal courts found the monument had a
valid secular purpose. The Supreme Court affirmed the
lower courts, explaining the rules normally applicable
to the Establishment Clause question stemming from
the Lemon v. Kurtzman opinion were not appropriate for
the type of passive monument Texas erected on its capi-
tol grounds. Instead, the court stated the analysis should
be driven by the nature of the monument and the
nation’s history. While the Court acknowledged the
Ten Commandments’ religious meaning, they explained
the Commandments have an undeniable historical value,
playing a recognized role throughout America’s heri-
tage. The Court emphasized the passivity of the Ten
Commandments monument, including one concurrence
that noted the monument remained unchallenged for 40
years. The passivity of the Texas monument was con-
trasted with cases wherein the Ten Commandments
were prohibited from being posted in public school
classroom contexts where they confronted students ev-
ery day. The Court concluded the Texas monument
reflected one of several strands of that state’s political
history. Since the monument had both religious and
historic governmental value, it could not be held to
violate the Establishment Clause. Thomas Van Orden v.
Rick Pery et al., 18 Fla. L. Weekly Fed. S494 (June 27,
2005).

Section 4.  Recent Decisions of
the United States Court of Appeals,
Eleventh Circuit

CIVIL RIGHTS – EMPLOYMENT – ATTORNEYS' FEES –
DISTRICT COURT ABUSED ITS DISCRETION IN ITS AWARD
OF ATTORNEY’S FEES FOR FILING FRIVOLOUS SUIT WHERE
PLAINTIFF ESTABLISHED PRIMA FACIE CASE OF DISCRIMI-
NATION IN RESPONSE TO DEFENDANT’S SUMMARY JUDG-
MENT MOTION BUT FAILED TO ESTABLISH DEFENDANT’S
EMPLOYMENT ACTION WAS PRETEXT FOR DISCRIMINA-
TION.
The plaintiff, a Hispanic deputy sheriff, filed a two-
count complaint against the sheriff of Broward County
alleging racially discriminatory failure to promote and
retaliatory discharge. The defendant filed a motion for
summary judgment and prevailed. He did not establish
a prima facie case of retaliation. In response to that
motion, the plaintiff successfully established a prima
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facie claim of discrimination. However, the plaintiff could
not establish the defendant’s reason for the adverse
employment action was pretext for race discrimination.
The plaintiff did not establish a prima facie case on the
retaliation claim. The district court awarded attorney’s
fees to the defendant on the basis that both claims were
frivolous. On review, the court of appeals reversed the
award of attorney’s fees, holding that where a party
establishes a prima facie case in response to a motion for
summary judgment, such claim cannot be considered
frivolous. Furthermore, when faced with a multi-count
complaint, it is possible to assess and award attorney's
fees as to the frivolous counts but not as to the non-
frivolous counts.  Paul Quintana v. Kenneth Jenne as Sheriff
of Broward County,18 Fla. L. Weekly Fed. C686 (11th Cir.
June 28, 2005).

ORDINANCES – EXCLUSIVE FRANCHISE AGREEMENTS –
DISTRICT COURT ERRED IN RULING EXCLUSIVE FRAN-
CHISE AGREEMENT AWARDED TO GARBAGE HAULER VIO-
LATED DORMANT COMMERCE CLAUSE OF U.S. CONSTI-
TUTION.
SWS, a construction demolition and debris hauler in the
Delray Beach area, brought suit against the City of
Delray Beach, along with the lowest-bidding garbage
hauler who was chosen to be the exclusive waste com-
pany. The suit alleged the contract awarded to Waste
Management impermissibly infringed on economic ac-
tivity because it excluded all other companies from waste
collection. The district court granted partial summary
judgment to SWS on its claim for declaration the con-
tract violated the Commerce Clause and its claim for
injunction against enforcement of the contract as to
construction demolition and debris hauling. On review,
the 11th circuit reversed, reasoning that garbage collec-
tion and disposal is a core function of local government
that cities, at their option, may provide directly or by
contract with the private market. The Commerce Clause
forbids only the promotion of local economic interests
over out-of-state interests. It does not forbid exclusive
franchise agreements, so long as the bidding process is
open to all, and there is no requirement that local inter-
ests be favored in the performance of the contract. SWS
also claimed Waste Management’s policy of billing cus-
tomers individually, instead of paying for the service
with tax dollars and completely eliminating the waste
hauling market, violated the Commerce Clause to the
extent it forced citizens to conduct business transactions
with a single hauler. The appeals court disagreed, citing
prior cases for the proposition that the proper inquiry
concerning Commerce Clause violations is not the
method of billing and if there is a forced business trans-
action, but rather whether the process of selection im-
permissibly favored local interests to the exclusion of
out-of-state interests. To the extent the court deter-
mined the selection process did not favor local interests,
and in fact, awarded the contract to an out-of-state
hauler in a fair and open bidding process, the court held
the exclusive franchise agreement did not violate the
Commerce Clause. Southern Waste Systems, LLC v. City of

Delray Beach, Florida, Waste Management Inc., 18 Fla. Law
Weekly Fed. C845 (11th Cir. August 16, 2005).

Section 5.  Recent Decisions of the
United States District Courts for Florida

FAMILY AND MEDICAL LEAVE ACT – CITY IMPERMISSI-
BLY REFUSED TO REINSTATE PLAINTIFF FIREFIGHTER IN
VIOLATION OF FAMILY AND MEDICAL LEAVE ACT AFTER
CITY-IMPOSED FMLA LEAVE ENDED AND PLAINTIFF PRE-
SENTED MEDICAL CERTIFICATION THAT HE WAS FIT
FOR DUTY.
The plaintiff firefighter and a coworker developed a rift
in the workplace. Eventually, the plaintiff was put on
administrative leave based on a perceived threat he posed
to others in the workplace. Simultaneously, the city
placed the plaintiff on Family and Medical Leave Act
(FMLA) leave after the city’s psychiatric consultant de-
clared the plaintiff to be unfit for duty. Thereafter, the
plaintiff’s own physician submitted a report finding the
plaintiff was fit for duty and that there wasn’t any
discernable basis for the plaintiff ever being declared
unfit for duty. When the plaintiff presented these find-
ings to the city, the city rejected the findings as irrel-
evant to its internal leave policies and refused to rein-
state the plaintiff. The plaintiff sought a second medical
opinion that also declared him fit for duty. The city
rejected the second medical opinion on the same basis as
the first. The plaintiff’s suit alleging violation of his
rights under the FMLA, among other things, ensued. In
response, the city argued it was entitled to rely upon its
internal leave policy as the basis for removing the plain-
tiff from the workplace and for deciding when he should
be allowed to return. The city also argued the plaintiff’s
rights under FMLA were never triggered since the plain-
tiff never formally requested FMLA leave and was actu-
ally absent from work under the sick-leave provisions of
the city’s employee rules. The district court determined
the city violated the plaintiff’s rights under the FMLA,
concluding the plaintiff’s FMLA rights were triggered
when the city placed him on FMLA leave. Furthermore,
the court found as a matter of law, an employer’s per-
sonnel policies may never trump the rights guaranteed
employees under the FMLA, including refusing to ac-
knowledge medical certifications provided by the em-
ployee and requiring anything in addition to medical
certifications that the employee is fit for duty. Joseph
Langlois, v. City of Deerfield Beach, Florida, 18 Fla. L. Weekly
Fed. D653 (S.D. Fla. March 25, 2005).

CIVIL RIGHTS – AMERICANS WITH DISABILITIES ACT –
SHERIFF’S OFFICE ENTITLED TO SUMMARY JUDGMENT IN
DEPUTY’S SUIT ALLEGING ADA VIOLATION THE OFFICE
FAILED TO MAKE REASONABLE ACCOMMODATION
WHERE DEPUTY WAS NOT DISABLED WITHIN THE MEAN-
ING OF THE ACT.
Plaintiff Fornes was a deputy sheriff with the defendant,
Osceola County Sheriff’s Office. The plaintiff developed a
rare disease that required him to spend more than a



6

month in the hospital and several months out of work
receiving treatment. Upon his return to work, the plain-
tiff secured a doctor’s report that indicated he was ca-
pable of performing all job-related duties except run-
ning, heavy lifting, prolonged standing or repetitive
constant motion. But based on the reported limitations,
the Sheriff’s Office felt the plaintiff was unfit for duty
and terminated him. The plaintiff sued alleging viola-
tion of the Americans with Disabilities Act (ADA). The
plaintiff alleged the Sheriff’s Office failed to give him a
reasonable accommodation by either allowing him to
resume his old position or giving him a leave of absence
until he fully recovered. The Sheriff’s Office moved for
summary judgment asserting the plaintiff was not dis-
abled within the meaning of the ADA. In his effort to
prove his disability, the plaintiff relied upon the extent
of impairment he experienced at the height of his dis-
ease, although his condition greatly improved several
months later. The district court explained that disability
under the ADA means one has (1) a physical or mental
impairment that substantially limits one or more life
activities; (2) there is a record of such impairment; or (3)
the individual is regarded as having such an impair-
ment. A disability must be of a fairly large or consider-
able degree, excluding minor hindrances to doing manual
tasks. An inherent aspect of the impairment is that its
impact must also be permanent or long term. Disability
is to be determined on a case-by-case basis and the
determination rests not merely upon the name or diag-
nosis of impairment; rather, it is the effect of the impair-
ment on daily life. The court concluded none of the
limitations placed on the plaintiff was a substantial
limitation on the ability to perform a major life activity.
Running, for instance, is not a major life activity; rather
it is an optional activity useful for fitness or appearance
but not essential to most people’s daily lives. Addition-
ally, the court explained the inability or perceived in-
ability to perform one type of job is not sufficient to
become a “disability” under the ADA. One must be
precluded from an entire class of jobs and “police officer”
is not considered a single job class under the ADA.
Finally, the extreme limitation of activities that occurred
at the peak of the plaintiff’s illness was not sufficient to
be considered a disability under the Act. The fact that
the plaintiff had greatly recovered at the time he sought
reinstatement, but had specific limitations meant the
plaintiff was simply unfit for duty, not disabled within
the meaning of the ADA. Accordingly, the Sheriff’s
Office decision to terminate was justified and summary
judgment was granted. Randal P. Fornes v. Osceola County
Sheriff’s Office, 18 Fla. L. Weekly Fed. D 809 (M.D. Fla.
August 17, 2005).

Section 6.  Announcements

FMAA WEBSITE
Please visit the FMAA Web site at www.fmaa.us for
municipal attorney news, an online version of this news-
letter, and discussion boards.

FLORIDA MUNICIPAL LAWS MANUAL AVAILABLE
The 2004 Florida Municipal Laws Manual, created by Mu-
nicipal Code Corporation in cooperation with the Florida
League of Cities, provides a convenient statutory refer-
ence source for local government personnel in Florida.
Statutory provisions most relevant to municipal gov-
ernment, current through the 2004 legislative sessions,
are included. The manual is available in both paper-
bound and electronic formats at the cost of $78 each, or
both formats can be purchased for $104. To purchase the
manual, call Municipal Code Corporation at (850) 576-
3171.

FMAA SEMINAR NOTEBOOKS AVAILABLE
Notebooks from the 2005 FMAA Seminar are available
for $40. Please contact Tammy Revell at (850) 222-9684 or
trevell@flcities.com for information.

MARK YOUR CALENDAR
The 2006 Florida Municipal Attorneys Association Semi-
nar will be held July 20-22, 2006, at the Hyatt Regency
Coconut Point in Bonita Springs.


